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ISSUES PRESENTED 


In the opinion of appellant the sole question is: 
(1) Whether the Court erroneously denied appellant's 
Motion To Suppress in that: 

a) The photographic identification was suggestive in 
nature. 

b) The appellant was not represented by counsel during 
the photographic identification thus depriving defense counsel at trial of 
an opportunity to effectively cross-examine. 

c) The photographs introduced at the identification 
hearing were not the same ones originally shown to the identifying 


witness. 
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PHOTOGRAPHIC IDENTIFICATION WAS SUGGES- 
TIVE IN NATURE, APPELLANT WAS NOT REP- 
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WERE NOT MADE AVAILABLE TO DEFENSE 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Judgment was entered in the District Court on January 22, 
1971, finding appellant guilty of one count of robbery, one count of simple 
assault and one.count of unauthorized use of a vehicle. The jurisdiction of 
this Court is invoked pursuant to 28 U.S.C. Section 1291. 

STATEMENT OF CASE 

The appellant, Melvin P. James, was arrested at approxi- 
mately 11:30 a.m. on April 23, 1970 as a suspect in the robbery of a 
Thompson's Dairy truck. Following the preliminary hearing before a United 
States Commissioner, a Grand Jury indictment was returned against James 
on June 1, 1970 charging him on four counts: one count of armed robbery, 
one count of robbery, one count of assault with a dangerous weapon and one 
count of unauthorized use of a vehicle. 

A hearing on defendant's Motion To Suppress based ona 


photographic identification was held on November 18, 1970 before the 


Honorable Joseph C. Waddy, United States District Judge. The Court 

overruled the Motion holding that the photographic identification relating 

to the events of April 23, 1970 had not been prejudicial to the appellant 

(TR 60-61). | 
Immediately following the identification hearing trial by 

jury was begun on the four counts set out in the indictment of Fis’ 1, 1970. 

. Evidence pertaining to the photographic identification was introduced 

(TR103) but the robbery victim did not make a positive in-Court identifi- 

cation of the appellant. At the close of the prosecution's case defense 

counsel moved for acquittal on all four counts on the ground that the Govern- 

ment had not made a prima facie case (TR 168). This Motion wag 

(TR171). 
The jury returned a verdict of guilty on the robbery 


count and on the count charging appellant with the unauthorized uge of a 


vehicle. As to the count of assault with a dangerous weapon the jury found 


the appellant guilty of the lesser offense of simple assault. Appellant was 


found not guilty on the armed robbery count, 


STATEMENT OF FACTS 
The Government contended that on the morning of April 23, 
1970 at approximately 8:50 in the morning a Thompson's dairy truck was 
held up by a man brandishing a pistol. The robber then allegedly fled in 
a 1970 Mustang bearing Maryland tag JB-1169. The car which belonged 


to the Hertz Rent-A-Car Company had been rented in Baltimore, Maryland, 


and later stolen from the Washington National Airport. 


age 


Officer James Binsted of the Metropolitan Police Depart- 
ment, Special Operations Division, testified that on the morning of the 
robbery he was on a special detail following Thompson's Dairy trucks 
since there had been a "rash of robberies" on Thompson's trucks (TR 83). 
He testified further that he noticed a bright orange Mustang following 
closely behind a Thompson Dairy truck near the intersection of Gainesville 
and Naylor Road, S. E. (TR 84). Binsted identified (TR 86) the appellant 
as the person who was sitting in the driver's seat of the orange Mustang 
bearing Maryland tags JB-1169. No arrest was attempted at that time nor 
did Binsted feel there was then probable cause to arrest the appellant or 
the person sitting in the car with him (TR 90). 

Mr. Shelton R. Mossberg testified that on the morning of 
April 23, 1970 as he was making his usual deliveries on a Thompson Dairy 
route a man entered his truck and demanded that Mossberg hand over his 
money. Mossberg gave him approximately $13 in bills and another $2-3 
in silver (TR 98). The robber then picked up a half-gallon of milk and 


fled (TR 98). The half-gallon milk container was later introduced at the 


trial as Government Exhibit 1-B (TR 101). Mr. Mossberg then drove his 


truck to 18th and East Capitol where he stopped a police car and told them 
that he had been robbed (TR 99). Later that afternoon, at approximately 
3p.m., 2 police officer called on Mr. Mossberg at the Thompson Dairy. 

Mr. Mossberg was given a stack of photographs and asked to pick out the 
man who had robbed him (TR 103). He selected a photograph of the appellant. 
Officer Binsted had testified at the hearing on the Motion To Suppress that 


the photographs in court were not the ones originally shown to Mossberg 
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because the originals were "yellowed" and "faded. " The photographs 
actually viewed by Mossberg were never made a part of the record and 
Mossberg testified that several of them were "pretty bad'’ but the one he 
"picked out wasn't. " (TR 36) The "copies" introduced at the identification 
hearing were not even made a part of the trial record, Some two weeks 
later Mr. Mossberg attended a police line-up in which the defendant par- 
ticipated. He was unable to select the defendant from the line-up at that 
time (TR 105), and Mossberg did not make an in-court identification of 
the appellant. 

Officer Richard L. Jenks, Nepean Police Department, 
Special Operations Division, Tactical Branch, testified that on the morning 
of April 23, 1970 he received a radio communication describing a 1970 
Mustang bright orange with Maryland tags JB-1169 (TR 107). Shortly 
thereafter he observed such a vehicle and gave chase. The vehicle turned 
onto Stoddard Place which deadends into a very heavily wooded area. At 
that point both the driver and his passenger jumped from the vehicle and 
ran into the woods (TR 109). Officer Jenks testified that he continued the 
chase on foot and after other officers joined him a suspect was apprehended 
(TR 109). The officer also testified that an unused half-gallon of Thompson's 
milk was found on the floor board of the Mustang (TR 113). 


Officer Binsted was then re-called by the Government and 


testified on cross-examination that he did not tell Mr. Mossberg that a 


suspect had been taken into custody prior to having Mr. Mossberg view the 


- photographs for the purpose of identifying the man who robbed him (TR 125). 
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Mossberg testified at the hearing on the Motion To Suppress that the police 
officer told him "he had someone he picked up that he thought was in the 
robbery and he wanted me to look at some pictures" (TR 12 and 15). 
Mossberg later testified, however, that the police officers did not tell him 
a suspect was in custody prior to asking him to look at the photographs 
(TR 138-139). During his examination at the identification hearing Mossberg 
stated that he thought (emphasis added) the picture of the appellant was a 
picture of the man who robbed him but added that he "didn't say for sure" 
(TR 24). 

Miss Celestine Ward testified that the appellant came to 
visit her at D. C. General Hospital on April 23, 1970 at about 8:30 a.m. 
(TR i173) and remained there until approximately 10:30 a.m. (TR 173 and 
175). Melvin James, the appellant, testified that he left his home around 


8:00 a.m. on April 23, 1970 (TR 182) and arrived at D. C. General “about 


a quarter of 9:00." He remained at the hospital until "about 10:00. " He 


testified that he was cutting through the woods on his way home from the 
hospital when he was arrested. 
STATUTES 


D. C. Code Section 22-3202: "If any person shall commit a crime of 
violence in the District of Columbia when armed with or having readily 
available any pistol or other firearm, he may, in addition to punishment 
provided for the crime, be punished by imprisonment for a term of not 
more than five years; upon a second conviction for a crime of violence so 
committed he may, in addition to punishment provided for the crime, be 
punished by imprisonment for a term of not more than ten years; upona 
third conviction for a crime of violence so committed he may, in addition 
to the punishment provided for the crime, be punished by imprisonment 
for a term of not more than fifteen years; upon a fourth or subsequent con- 
viction for a crime of violence so committed he may, in addition to the 
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punishment provided for the crime, be punished by imprisonment for an 
additional period of not more than thirty years. " (July 8, 1932, 47 Stat. 
650, ch. 465, § 2) 


D. C. Code Section 27-502 (1967): "very person convicted of an assault 
with intent to commit mayhem, or of an assault with a dangerous weapon, 


shall be sentenced to imprisonment for not more than ten years." | 


D. C. Code Section 22-2204: “Any person who, without the consent of 

the owner shall take, use, operate, or remove, or cause to be taken, 

used, operated, or removed from a garage, stable, or other building, 

or from any place or locality on a public or private hgihway, park, park- 
way, street, lot, field, inclosure, or space, an automobile or motor 
vehicle, and operate or drive or cause the same to be operated or driven 
for his own profit, use, or purpose shall be punished by a fine not! exceeding 
one thousand dollars or imprisonment not exceeding five years, or both 
such fine and imprisonment." (March 3, 1901, ch. 854, § 826b, as added 
February 3, 1913, 37 Stat. 656, ch. 23 § 1) 


SUMMARY OF ARGUMENT 


I. 


| 
It was reversible error for the District Court to rule at the 


pretrial identification hearing that the photographic identification procedure 
had not been prejudicial to the appellant since the actual photographs were 
not presented and the appellant was not represented by counsel at the time 
of the photographic identification. Thus, the Court could not determine 


the degree of suggestability involved in the identification. 


The primary fact in issue below was whether Mossberg 


correctly recognized James as the person who had robbed him. When 
Mossberg went through the photographs it may have been that he picked out 
James because the photograph of James suggestively stood Bat from the 
other photographs. Without counsel being present at the identification and 


without an opportunity to examine the actual photographs at the hearing, 
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defense counsel could not effectively cross-examine Mossberg on the 
process by which he had purported to identify James, nor could the Court 
determine whether the procedure followed was a proper one. 
ARGUMENT 

IT WAS REVERSIBLE ERROR FOR THE TRIAL COURT TO FAIL 

TO SUPPRESS THE PHOTOGRAPHIC IDENTIFICATION BECAUSE 

THE PHOTOGRAPHIC IDENTIFICATION WAS SUGGESTIVE IN 

NATURE, APPELLANT WAS NOT REPRESENTED BY COUNSEL 

DURING THE IDENTIFICATION AND THE ACTUAL PHOTOGRAPHS 

WERE NOT MADE AVAILABLE TO DEFENSE COUNSEL OR THE 

COURT. 

A. 
SUGGESTABILITY AT PHOTOGRAPHIC IDENTIFICATION 

The complaining witness, Mossberg, claimed that he had ample 

epportunity te observe the appellant during the robbery (TR 22) and on the 


afternoon following the robbery in the morning picked the appellant's 


photograph out of a stack given to him by the police (TR 13). This supposed 


recognition is crucial to the entire case, for, Mossberg was unable to pick 


the appellant out of a line-up held some ten days later and was also unable 
to make an in-court identification of him. Thus, despite his claim to have 
had ample opportunity to observe the appellant he was never able to identify 
appellant when confronting him personally. Ina criminal prosecution, if 

a pretrial confrontation, whether it be personal or by photograph, violates 
due process, the Government is precluded from introducing testimony with 
regard to the confrontation and any identification of the accused which may 
have been obtained. Clemons v- United States, 133 U.S. App. D.C. 27, 


408 F 2d 1230 (1968), cert. den. 394 U.S. 964 (1969). 


There is at least a hint of suggestability at the BSotoereDnic 
identification in the record of this case. Mossberg admitted that some of 
the pictures were not of as high a ew) as the one of the See (TR 36). 
Several of the original photographs were "faded" and "yellowed" (TR 31). 
The copies used at the identification hearing were not discolored. There 
was substantial confusion, recited above, as to whether the police told 
Mossberg that someone had been picked up prior to asking him to look at 
“gome pictures." Regardless of how the confusion is resolved Mossberg 
still testified that he was not absolutely sure that the photograph he selected 
was of the man who had robbed him (TR 24). In the event the Court does 
not grant an outright reversal it should at least remand this matter for the 
compilation of a complete record on which the Court couid determine the 


presence or absence of suggestability at the photgraphic identification. 


There is clear precedent for such action. In Smith v. United 


States, 34 U.S. App. D.C. 92, 413 F 2d 366 (1969) the case was remanded 
for the taking of evidence necessary to allow the Court of Appeals’ to make 
a proper determination. In the instant case, without having the actual 
pictures shown Mossberg at the initial identification and in the absence of 
counsel at the photographic identification, defense counsel at trial could not 
effectively demonstrate the degree of suggestability involved in the photo- 
graphic identification. Absent a reversal justice demands a remand of this 


matter. 
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B. 


LACK OF COUNSEL DURING PHOTOGRAPHIC 
IDENTIFICATION 


In United States v. Wade, 388 U.S, 218 (1967) and Gilbert 
v. California, 388 U.S. 263 (1967) the Supreme Court recognized that the 
Constitutional guarantee of the right to counsel “encompasses counsel's 
assistance whenever necessary to assure a meaningful defense." Wade 
at 224. 
The Court added in Wade: 
Insofar as the accused's conviction may rest on 
| a@ courtroom identification in fact the fruit of a 
suspect pretrial identification which the accused 
is helpless to subject to effective scrutiny at trial, 
the accused is deprived of that right to cross- 
examination which is an essential safeguard to his 
"right to confront the witness against him... even 
though cross-examination is a precious safeguard 
to a fair trial, it cannot be viewed as an absolute 
assurance of accuracy and reliability. Supra at 235. 
The above language is particularly applicable to the instant case where no 


in-court identification took place and the photographic identification on the 


afternoon of the crime stood alone. The Wade court dealt specifically with 


pretrial confrontations but the language applies equally well to photographic 


identifications: 


But as is the case with secret interrogations, there 

is serious difficulty in depicting what transpires at 
lineups and other forms of identification confrontations 
_... The defense can seldom reconstruct the 
manner and mode of lineup identification for judge 

or jury attrial. ... The participant's names 

are rarely recorded or divulged at trial. The im- 
pediments to an objective observation are increased 
when the victim is the witness. Id at 229-230. 
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The Gilbert decision also involved a face to face encounter 
rather than a photographic identification but in both Wade and nee the 
Court found the identification procedures after arrest to be "critical 
stages" of the proceedings under the applicable interpretations of the Sixth 
Amendment. Nowhere in either Wade or Gilbert did the Court limit the 


| 
applicability of its holdings to line-ups or face to face identification pro- 


ceedings. The application of Wade and Gilbert to other types of identifica- 


tion procedures was confirmed in United States ex rel Burgess V. Rundle 


308 F Supp 1338 (E.D. Pa. 1970): 


... . when lineups or other pretrial identifications 
of a suspect are conducted in the absence of counsel 
for the suspect later in-court identifications cannot 
be admitted without first determining that they were 
not tainted by the illegal lineup but were indepen- 
dent in origin. Id at 1339. 


The Supreme Court of Nevada specifically applied Wade to 
photographic identifications coming after an arrest: | 


| 

We can discern no substantial difference between 

a line-up of photographs of persons and a line-up 

of persons themselves insofar as the constitutional 
safeguards required by Wade. . . are concerned. 
The photographic display is even more subject to 
prejudicial distortion than is a line-up. In the 
former the accused is not even present to observe 
the conditions of identification. Thompson v. State, 
451 P 2d, 704, 706, (Nev. 1969). 


In the instant case, notwithstanding that the suspect had already 
been arrested, the police held a questionable photographic identification 


session rather than a line-up. Several days later when a line-up was held 


the complaining witness was unable to identify appellant as the person who 


had robbed him. 

The impropriety of using photographs for identification 
purposes when other means are available (but which other means require 
the presence of counsel) has been noted by a commentator oft-quoted in 
Wade: 

Witnesses should be asked to examine photographs 
only when a proper corporeal identification is 
impossible (as where no suspect has yet been 
found) or difficult. In any other case, the use of 
photographs is improper, for it constitutes the 
unnecessary employment of an identification pro- 
cedure clearly inferior in reliability to one which 
is available. P. Wall, Eye-Witness Identification 
In Criminal Cases, 70 (1965). 
The Court in Hamilton v. United States, 420 F 2d 1292 (1969) recognized 
the desirability of line-ups to photographs when the former is possible: 
. . . we recognize, a lineup is usually superior, 
in terms of the accuracy of an ensuing identifica- 
tion, to an examination of pictures. Id. at 1295. 
Nevertheless, in the instant case the police proceeded with a photographic 
identification without the presence of counsel despite having 2 suspect in 
custody. This fact alone is sufficient to raise serious questions about the 
propriety of the photographic identification. 


This jurisdiction has not considered the precise question 


of whether a suspect is entitled to counsel at a photographic identification. 


However, the Hamilton decision at least impliedly limits photographic 


identifications without counsel to the pre-arrest stage: 
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Counsel at an identification session Restored to 
narrow the field of suspects, at a time when no 
one has been charged and there is no one in par- 
ticular to represent is an obvious impracticability. 
Id at 1294. 
| 
Long and Greene v. United States, 7 Cr. L. Rptr. (D.C. 


Cir. 1970) held that a suspect is entitled to counsel at a pre-arrest identi- 
fication procedure not amounting to a line-up. The Court reached this 
decision in the face of the police dilemma arising when there is some 
reason to suspect an individual but not enough evidence to arrest him and 
thereby require the appointment of counsel. | 


The Supreme Court considered the applicability of Wade 


to photographic identifications in Simmons v. United States, 390 U, S$. 377 


(1968) and found on the facts of that case that the use of photographs had 


not been unduly prejudicial. However, the facts of that case are easily 
distinguishable from this one. In Simmons five eyewitnesses had indepen- 
dently and unanimously identified the suspect from snapshots, whereas in 
the instant case there was only one witness whose testimony a the 
| 

actual robbery was completely uncorroborated. Also, in Simmo s, the 
identification had been made before any suspect had been arrested so that 
no line-up could be held. 

In the instant case, notwithstanding that the peepee had 
already been arrested, the police held a questionable photographic identi- 
fication session rather than a line-up. Several days later when d line-up 


was held the complaining witness was unable to identify appellant as the 


person who had robbed him! 
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There is also a strong policy reason for preventing post- 
arrest photographic identifications without counsel because such a practice 


would: 


_ . . invite law enforcement officials to avoid the 
presence of counsel by resort to identification 
photographs. This would be an unfortunate con- 
sequence of declining to extend Wade and Gilbert 
because the quest for ultimate truth, the basic 
purpose of a criminal trial, would be relegated. 
to secondary sources, United States v. Marson, 
408 F 2d 644, 654 (4th Cir 1968) Judge Winter 
dissenting. 


This policy argument has been supported by at least one commentator: 
None of the possible alternatives to the presence 
' of counsel at photo identification is either practical 
or provides as adequate a safeguard of the defendant's 
- Sixth Amendment rights. 43 N.Y. U.L. Rev. 1019, 
1025 (1968). 


This Court is not being asked to require the presence of counsel at all 


photographic identifications, only those coming after an arrest when it is 


just as easy to conduct a face to face encounter with counsel present. To 


stop short of such a ruling deprives the appellant of his guaranteed right 
to the assistance of counsel for his defense. 
Cc. 
ORIGINAL PHOTOGRAPHS WERE NOT 
INTRODUCED AT THE IDENTIFICATION HEARING 
NOR AT THE TRIAL 
Even should this Court find that appellant does not have 


an absolute right to counsel at a post-arrest photographic identification 


the Government should be required to establish that such confrontation 
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was not unduly suggestive. In Stovall v. Denno, 388 U.S. 293 (967) the 
Supreme Court held that any conviction could be attacked, independent of 
the right to counsel if a pretrial confrontation was conducted in a manner 
“so unnecessarily suggestive and conducive to irreparable mistaken identi- 
fication that (the defendant) was denied due process of law." Id at 302. 
Here without the actual photographs being before the Court it was impossible 
to determine the degree of suggestability involved in the identification. 

The recent case of United States v. Perry, __ U.S! App. 


D.C. (Slip Opinion No. 22, 469, June 1, 1971) suggests that all neces- 


sary measures must be pursued to ensure the fairness and accuracy of all 


identifications. 
Wade and Gilbert established the suspect's Sixth 
Amendment right to counsel at an identification 
confrontation. Stovall established his right to 
freedom from a confrontation so unnecessarily 
suggestive and conducive to irreparable mistaken 
identification as to amount to a deprivation of 
Fifth Amendment due process of law. Id at 6. 
Since copies of the photographs originally shown to the complaining witness 
were used at the identification hearing rather than the original photographs 
themselves, defense counsel was unable to determine if the photograph of 
appellant was of a different quality, coloring, etc., as the other photo- 
graphs shown to the robbery victim. Defense counsel was thus deprived 


of the basic opportunity to protect appellant from unfairness and suggest- 


ability. 
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_ . . the photographs used should be collected 
together and kept, so that they can be produced 
later in court if necessary to rebut any suggestion 
that the photograph of the suspect was unfairly 
distinctive in any way. Williams, Identification 
Parades, (1955) Crim. L. Rev. (Eng. ) 525, 530. 


Not even so minimal a requirement was observed in this case. 


Although a conviction was upheld on different facts in the 


| 
Hamilton case, the court's recommendation therein is particularly appli- 


cable here: 


But a danger of erroneous conviction lurks also 
“in the possible inability of the accused to recon- 
‘struct the pictorial display. . - In the District 

of Columbia the police department has responded 

admirably to a somewhat comparable though less 
' difficult problem by photographing all lineups, 
thus providing 2 visual record for future reference 
by counsel and courts alike. Id at 1295. 


The Court then went on to recommend a similar safeguard through the 
maintenance of photographs shown to prospective witnesses. The District 
of Columbia Police Department later adopted a Memorandum containing 


the following language: 


Adequate records of the photographs shown to 
each witness must be kept so that the exact group 
of photographs from which an identification was 
made can be presented in court at a later date to 
counter any claim of undue suggestion and enhance 
the reliability of the in-court identification. This 
information shall be recorded in the statement of 
facts of the case. 


United States v. Bryan, U.S. App. D.C. (Slip Opinion No. 23, 


957, January 29, 1971), requires the police to keep all discovera*le 
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evidence. Since the condition of the original photographs is important 

‘in evaluating the suggestability of the identification herein, the "adequacy" 
of the copies used at the identification hearing is highly questionable. It 
is certainly not unreasonable to require the Government to produce’ the 
evidence on which it bases its identification and which the holding in Bryan 
requires that it maintain. To do anything less deprives a suspect of his 


Fifth Amendment rights. 


The Court in Simmons, supra, recognized the danger of 


incorrect identification even under optimum conditions: 


Even if the police subsequently follow the most 
correct photographic identification procedures and 
show him the pictures of a number of individuals 
without indication of whom they suspect, there is 
some danger the witness may make an incorrect 
identification. Id at 383, 


In a case out of the United States District Court for the 
District of Columbia construing the Simmons case, the Court Be ecesed 
any in-court identification based on the photographic identification. The 
Court said: 


There were indications that the police felt defendant 
was the robber and the evidence convinces this 
Court that in their overzealousness to secure a 
strong identification this thought was unwittingly 
communicated to the complaining witness, United 
States v. Trivette, 284 F, Supp. 720, 723 (D.C. 
Cir. 1968). 


The Court went on to conclude: 


The initial decision as to the reliability of the 
identification procedure is within the discretion of 
the trial court which has the unique opportunity to 
get the "feel' of the case and to evaluate! the wit- 
nesses. Id at 724. 
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In the instant case there was not even an in-court identifica- 
tion. The suspicious photographic identification must stand or fall on its 
own. To hold that defense counsel can effectively cross-examine the eye- 
witness at the identification hearing without having the photographs available 
is akin to arguing that counsel could effectively represent a defendant at 
an identification hearing based upon a line-up identification, when counsel 


had not been present at the line-up. Just as the Court could not make an 


’ initial decision of propriety in the latter case, neither could it do so in the 


former. For, in either event, the defendant's right to the assistance of 
counsel for his defense is being effectively denied him. Any judicial deter- 
mination holding otherwise is reversible error. 
CONCLUSION 
On the basis of the foregoing, appellant respectfully 
requests this Court to reverse the decision of the Court below, and (1) 
to direct that a verdict of acquittal be granted, or remand this case for 
a new trial or (2) remand this case for a new trial--with the direction 
that a hearing de novo be held on the propriety of the pretrial identification 
of the appellant. 
Respectfully submitted, 
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mr 
ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Whether appellant was entitled under the Sixth 
Amendment to have counsel present when police investi- 
gating an offense unrelated to that for which appellant 
was arrested showed seventeen photographs, including one 
of appellant, to a robbery victim? 

Il. Whether preservation of a record of the photo- 
graphs displayed to a witness and introduction of exact 
duplicate copies of those photographs sufficiently enabled 
the court to determine whether the identification process 
as a whole was impermissibly suggestive? 


* This case has not previously been before this Court. 
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UNITED STATES OF AMERICA, APPELLEE 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a four-count indictment filed on June 30, 1970, 
appellant was charged with armed robbery,? robbery,” 
assault with a dangerous weapon* and unauthorized use 
of a vehicle* On November 18 the Honorable Joseph 
C. Waddy heard and denied appellant’s motion to sup- 
press evidence of a photographic identification. A jury 


122 D.C. Code §§ 2901 and $202. 
222 D.C. Code § 2901. 

322 D.C. Code § 502. 

422 D.C. Code § 2204. 
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trial immediately commenced, and on November 23 ap- 
pellant was found guilty of robbery, simple assault as a 
lesser included offense of assault with a dangerous weap- 
on, and unauthorized use of a vehicle. On January 21, 
1971, appellant received an indeterminate sentence under 
the Federal Youth Correction Act. This appeal followed. 

Testimony with respect to the photographic identifica- 
tion of appellant by Shelton R. Mossburg, the victim of 
the robbery, was elicited at both the suppression hearing 
and the trial. Mossburg, a Thompson Dairy delivery 
truck driver, was robbed at gunpoint at 128 16th Street, 
S.E., at approximately 9:55 a.m. on April 23, 1970 (Tr. 
7-8, 95-97). He viewed the robber’s face for approxi- 
mately two minutes in the well-lighted truck from a dis- 
tance of three to four feet (Tr. 11, 17-18, 22-23). Im- 
mediately after the robbery he located a scout car and 
provided a general description of the thief, including the 
bright orange-yellow jacket he was wearing® (Tr. 16, 
19-20, 99). 

At approximately 3:30 p.m. the same day Officer James 
Binsted of the Special Operations Division, Metropolitan 
Police, arrived at Thompson’s Dairy and handed Mr. 
Mossburg a stack of seventeen photographs of young 
Negro males matching the general description Mossburg 
had given earlier. Included in the stack was one photo- 
graph of appellant, who had been arrested earlier in the 
day in connection with an unrelated offense (Tr. 34, 126). 
No suggestions were made. Mossburg was not told that 
a suspect had been apprehended, nor was he told that a 
suspect’s picture was included in the array.” Mossburg 


518 U.S.C. §5010 (b). 


6Mr. Mossburg described the robber as follows: “Five foot 
eight inches, 185 pounds, short black hair, dark complexion, wearing 
a yellow jacket, brown trousers, armed with an automatic pistol.” 
(Tr. 16.) 


7 Although the record is clear that no suggestions were made 
to Mossburg, there was some confusion whether he was told before 
or after identifying appellant’s picture that appellant was in custody 
and that his picture was included in the stack given to him. The 
matter was clarified at trial, however, when Mr. Mossburg, con- 
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viewed the photographs one by one and had no difficulty 
selecting one picture, stating to the officers, “I think this 
is the one” (Tr. 9, 12-15, 19, 24-31, 35-36, 103, 124-127, 
138-189, 163). At the suppression hearing, Mossburg 
again selected the identical picture he had chosen ear- 
lier (Tr, 14-15). 

Copies of fifteen of the seventeen photographs shown 
to Mossburg were introduced at the hearing. Roughly 
one-half of the copies shown to Mossburg on April 23 
had faded and yellowed (Tr. 31-33). When originally 
shown to Mossburg, however, the copies were in good 
condition (Tr. 32). Both Mossburg and Officer Binsted 
testified that the photographs introduced at the hearing 
were substantially similar to the copies shown to Moss- 
burg earlier. Mossburg added that at most “one or two” 
of the seventeen photos were a little worn (Tr. 82, 35- 
37). 

Despite the photographic identification, Mossburg was 
unable to identify appellant at a lineup conducted ap- 
proximately two weeks after the robbery (Tr. 10, 103- 
104). At the hearing he was also unable to identify ap- 
pellant in a photograph of the lineup (Tr. 19). No in- 
court identification was attempted because Mossburg 
stated at the hearing that although appellant resembled 
the thief, he could not be certain because appellant was 
a little heavier and had more hair than the robber had 
(Tr. 10-11). 

Other trial testimony demonstrated that Officer Bin- 
sted and his partner were in an unmarked car assigned 
to watch a specific dairy truck because of a recent rash 
of dairy truck robberies. At approximately 8:50 a.m. 
they observed a bright orange Mustang with Maryland 
tags JB-1169 which appeared to be following a Thompson 
Dairy truck, stopping whenever the dairy truck stopped. 


sistent with the testimony of Officer Binsted, stated that no suspect 
was mentioned until after he viewed the photographs. Mossburg 
was then impeached with his alleged prior inconsistent statement. 
The court immediately instructed the jury with respect to prior 
inconsistent statements (Tr. 138-139, 162-167) . 
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A tall Negro male wearing a yellow jacket got out of 
the passenger side of the Mustang and appeared to ap- 
proach the rear of the truck. Observing the officers, how- 
ever, he returned to the Mustang. The officers then 
drove very slowly past the Mustang. Officer Binsted, on 
the passenger side of the vehicle, testified that he passed 
approximately four feet from the driver of the Mustang 
and identified appellant in court as the driver. The offi- 
cers turned onto Knox Terrace and saw the Mustang 
drive on. Continuing around Knox Terrace to meet the 
dairy truck coming from the other direction, they again 
saw the same Mustang following the truck and again 
the Mustang passed by (Tr. 82-89). 

At 9:55 a.m. Shelton R. Mossburg was held up at gun- 
point by a lone robber who took approximately $20.00 
in cash and one half-gallon glass bottle full of cold milk. 
The thief fled down an alley. Thompson Dairy glass 
bottles are available only on a Thompson’s delivery truck 
or at Thompson’s Dairy (most of the milk sold at the 
dairy is contained in cartons). Mossburg also stated that 
condensation will form on the outside of a cold milk bot- 
tle when it is exposed to warm air (Tr. 97-102). 

At 10:40 a.m. Officer Richard L. Jenks of the Special 
Operations Division observed a 1970 orange Mustang with 
Maryland rental tags, JB-1169, about which he had heard 
earlier on his radio. Officer Jenks, in a marked police 
car, followed the Mustang at a distance of about a block 
and a half at a speed of twenty-five miles per hour. He 
saw the driver then spot him in his rear view mirror 
and attempt to speed away at about seventy miles per 
hour. Officer Jenks pursued the Mustang into a dead 
end at Stoddard Place. The driver, appellant, then ran 
into the woods, dropping his coat as he entered. Officer 
Jenks followed appellant through the woods without ever 
losing sight of him (Tr. 107-109, 112-113). The passen- 
ger in the Mustang, a tall, thin individual, escaped car- 
rying a yellow jacket (Tr. 115). 

Officer Jenks followed appellant for a distance of ap- 
proximately 800 yards through the woods and saw him 
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apparently trying to remove an object from his’ pocket. 
With assistance from other officers, Jenks arrested ap- 
pellant for driving without a permit (Tr. 110-112). He 
was later charged with unauthorized use of a Hertz 
rental vehicle (Tr. 117). The officer also recovered from 
the floor of the front seat of the Mustang an unopened 
half-gallon Thompson Dairy glass milk bottle, still cold 
with condensation on the outside (Tr. 118-114). 
Warren G. Gross, Assistant City Manager for Hertz 
Rent-A-Car in the Washington metropolitan area, pre- 
sented records indicating that a 1970 Mustang with 
Maryland tags, JB-1169, was owned by Hertz and that 
it had been rented on April 21, 1970, at Friendship Air- 
port and delivered later the same day at Washington 
National Airport. Mr. Gross, as custodian of all rental 
records, stated that the car had not subsequently been 
rented to any customer or employee (Tr. 141-149). 
Celestine Ward, appellant’s girl friend and the mother 
of his child, testified that she was to be discharged from 
D.C. General Hospital on April 23. Appellant arrived 
at the hospital between 8:30 and 9:00 a.m. to take her 
home. He left without her between 10:00 and 10:30 a.m. 
She was, however, unable to specify how she determined 
the approximate times she gave in court (Tr. 172-179). 
Appellant confirmed that he arrived at D.C. General 
at approximately 8:45 a.m. and left about 10:00 a.m. 
He took a bus to Minnesota Avenue and Blaine Street 
and was walking through the woods to his home on 
Adrian Street when he was arrested (Tr. 182-190). 


ARGUMENT 
I. The Sixth Amendment does not require the presence 


of counsel at a photographic identification display. 
(Tr. 9, 12-15, 19-20, 24-37, 103, 114-117, 124-127, 
188-139, 163-167) 


Appellant argues that the rule of United States v. 
Wade, 388 U.S. 218 (1967), should be extended to re- 
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quire the presence of his counsel at a post-arrest photo- 
graphic identification proceeding, even though appellant 
was in custody only in connection with an unrelated of- 
fense and was not present at the identification. In view 
of appellant’s arrest for an unrelated crime, the situa- 
tion presented is less compelling than even the pre-arrest 
photographic identification without counsel approved in 
United States v. Kirby, 188 U.S. App. D.C. 340, 427 
F.2d 610 (1970), where the investigation had already 
focused on the defendant. 

The Supreme Court suggested in Wade,® and this Court 
has held, that even post-arrest photographic identifica- 
tions are permissible methods of identification.° Also, 


8 The Supreme Court noted that even with an improper lineup, 
the prosecution could establish observation independent of the 
lineup by various factors, including “the identification by picture 
of the defendant prior to the lineup.” 388 U.S. at 241. 


°In United States v. Stevenson, —— U.S. App. D.C. ——, —, 
443 F.2d 661, 668 (1970), although the specific issue of right to 
counsel at a photographic identification was not raised, this Court 
approved a non-counseled photographic identification subsequent to 
the defendant’s arrest on an unrelated charge and prior to a lineup, 
stating: 
The use of photographs initially to secure a tentative identifi- 
cation prior to a lineup was implicitly suggested in the Wade 
opinion itself. This Court impliedly approved this in United 
States v. Hamilton [137 U.S. App. D.C. 89, 420 F.2d 1292 
(1969) }. 


Additionally, in United States v. Hamilton, supra, the briefs show 
that the photographic identification took place after the defendant 
was arrested for a different crime than the one for which his picture 
was displayed. In United States v. Brown, D.C. Cir. No. 24,452, 
decided March 15, 1971 (en banc), a photograph of a lineup at which 
defense counsel had been present was shown to an eyewitness by 
the prosecutor in the course of trial preparation. This Court en 
banc vacated an order suppressing “any photographic or in-court 
identification of the defendants” on the basis of the pre-trial view- 
ing of the lineup photograph. Finally, in United States v. Meachum, 
D.C. Cir. No. 24,109, decided June 8, 1971 (without opinion), 
this Court rejected without comment the contention that “the 
failure of the Government to have counsel present . . . at the time 
[the witness] first viewed the photographs presented to her by 
{the] F.B.I. Agent ... was a violation of due process of law and 
the constitutional rights of the defendant.” Meachum, supra, Brief 
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since Simmons v. United States, 390 U.S. 377 (1968), 
the only post-Wade case in which the Supreme Court 
has dealt with photographic identifications, no circuit 
has held that Wade applies to photographic identifica- 
tions. On the contrary, the Second,° Fourth,” Fifth,” 
Sixth2* Ninth * and Tenth* Circuits have explicitly and 
unequivocally ruled that counsel is not required at a 
post-arrest photographic identification. This Court has 
also implicitly held that Wade does not apply to photo- 
graphic identifications which take place even after ar- 
rest.27 


for Appellant at 40. Although the record in Meachum was not en- 
tirely clear, there was some indication that the accused in that case 
had been in custody for at least two days prior to the photographic 
identification. . 


10 United States v. Bennett, 409 F.2d 888 (2d Cir.), cert. denied, 
396 U.S. 852 (1969). 


u United States v. Collins, 416 F.2d 696 (4th Cir. 1969), cert. 
denied, 396 U.S. 1025 (1970). 


12 United States v. Ballard, 423 F.2d 127 (5th Cir. 1970). 
13 United States v. Serio, 440 F.2d 827 (6th Cir. 1971). 


“ Allen V. Rhay, 431 F.2d 1160 (9th Cir. 1970). 


18 Rech v. United States, 410 F.2d 1181 (10th Cir.), cert. denied, 
396 U.S. 970 (1969). 


16 The law on this point in the Third Circuit is unsettled. Compare 
United States Vv. Conway, 415 F.2d 158 (8d Cir. 1969), cert. denied, 
397 U.S. 994 (1970), with United States v. Zeiler, 427 F.2d 1305 
(3d Cir. 1970). Both United States v. Zeiler and Commonwealth Vv. 
Whiting, 489 Pa. 205, 266 A.2d 738, cert. denied, 400 U.S. 919 
(1970), the only two cases which have held that the per se rule of 
Wade and Gilbert v. California, 388 U.S. 268 (1967), applies to 
photographic identifications, involved situations where the police 
were attempting to circumvent Wade and Gilbert. Contrary to 
appellant’s assertion, we do not consider Nevada as having adopted 
the Wade-Gilbert per se rule. In Thompson Vv. State, 85 Nev. 184, 
451 P.2d 204, cert. denied, 396 U.S. 898 (1969), relied on by appel- 
lant, the court specifically stated that if the photographic lineup is 
adequately preserved and proper guidelines followed, cross-examina- 
tion will sufficiently protect the accused. Compare Thompson V. 
State, supra, with Carmichel v. State, —— Nev. ——, 467 P2d 
108 (1970). 


17 United States v. Kirby, supra. See also footnote 9, supra. 
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It is clear that Wade does not proscribe all types of 
identifications made without counsel. Rather, each iden- 
tification procedure requires an analysis of “whether po- 
tential prejudice to defendant’s rights inheres in the 
particular confrontation and the ability of counsel to help 
avoid prejudice.” * This Court has acknowledged that 
prompt, uncounseled on-the-scene identifications are con- 
frontations which do not require the presence of coun- 
sel2® The same result is even more appropriate in the 
prompt non-confrontation photographic identification in 
this case. In Wade the Supreme Court set forth three 
reasons for the presence of counsel at a lineup: so that 
the accused would not have to stand alone;* to prevent 
unfairness; and to enable the defendant to reconstruct 
the events of the proceeding.” Appellant, not a partici- 
pant in the jdentification proceeding, nor even arrested 
for the crime to which it related, was not “confronted” 
by the witness. Unfairness in the photographic identifi- 
cation generally stems from two main sources: the na- 
ture of the photographs themselves and the conduct of 
the police displaying them as it affects the viewer. Sub- 
stantially similar duplicate copies of the photographs 
actually shown to Mossburg were introduced for inspec- 
tion by defense counsel and the court, together with tes- 
timony concerning the quality of the photographs shown 
to Mossburg and manner in which the police conducted 
the procedure.” Reconstruction of the identification proc- 
ess ig made possible where, as here, a record of the photo- 
graphs displayed is preserved, as recommended by this 


18 388 U.S. at 227. 


29 B.g., Russell V. United States, 183 U.S. App. D.C. 77, 408 F.2d 
1280, cert. denied, 395 US. 928 (1969). 


20388 U.S. at 226. 

2 Id, at 235-236. 

22 Id. at 230-232. 

23 See Argument II, infra. 
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Court in several cases,” and through testimony concern- 
ing police conduct at the proceeding. Appellant’s con- 
stitutional rights were adequately protected by his right 
of cross-examination. As stated in Simmons: 


The danger that the use of the [photographic iden- 
tification] technique may result in convictions or 
misidentifications may be substantially lessened by 
a course of cross-examination at trial which exposes 
to the jury the method’s potential for error. 

US. at 384. 


IL The photographic identification was not impermissibly 
suggestive. 
(Tr. 9, 12-15, 19-20, 24-87, 108, 124-127, 188-139, 
163-167) 


The Supreme Court in Simmons, speaking of identifi- 
cation by a photographic showing, stated: 


We are unwilling to prohibit its employment, ei- 


ther in the exercise of our supervisory power Or, 
still less, as a matter of constitutional requirement. 
Instead, we hold that each case must be considered 
on its own facts, and that convictions based on eye- 
witness identification at trial following a pretrial 
identification by photograph will be set aside on that 
ground only if the photographic identification proce- 
dure was so impermissibly suggestive as to give rise 
to a very substantial likelihood of irreparable mis- 
identification 390 U.S. at 384 (emphasis added). 


24 United States V. Clemons, —— US. App. D.C. ——, 445 F.2d 
711 (1971); United States v. Kirby, supra; United States V- 
Hamilton, supra; ef. Patton V. United States, 181 US. App. D.C. 
197, 200, 403 F.2d 928, 926 (1968). 


25 It should be noted that there was no in-court identification here 
which might have been tainted by a suggestive photographic 
identification. In United States v. Baker, 419 F.2d 88 (2d Cir. 
1969), cert. denied, 397 U.S. 976 (1970), the Second Circuit stated 
that inability to make a definite identification after viewing photo- 

jeated that the techniques employed were not overly 
suggestive and that no likelihood of irreparable misidentification 
was created. 419 F.2d at 90. 
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Appellant claims merely that there was a “hint” of sug- 
gestivity in the photographic identification procedure and 
that he was rendered incapable of demonstrating its sug- 
gestivity because duplicate copies, rather than the origi- 
nals, of photographs shown to Mr. Mossburg were per- 
sented at the hearing. This unsubstantiated “hint” of 
suggestivity, we submit, clearly does not come within the 
Simmons standard of impermissible suggestiveness giving 
rise to the likelihood of irreparable misidentification.”’ 
Appellant argues that suggestivity arose because sev- 
eral of the photographs shown to Mossburg were faded 
or yellowed (Br. 8). The testimony, however, was ample 
and unequivocal to the effect that Officer Binsted kept 
a record of the photographs shown to Mossburg and that 
the photographs introduced in court were exact dupli- 
cates of the photographs shown to Mossburg. Examina- 
tion of the witnesses demonstrated that the seventeen 
photographs depicted young Negro males matching the 
general description rendered by the victim within min- 
utes of the robbery. Further, the quality of the photo- 
graphs introduced at the hearing was substantially simi- 
lar to the quality of the ones originally shown to Moss- 
burg, except that one or two of the original seventeen 
appeared a little worn. The record also discloses that 
trial counsel conducted an extensive examination into 
police conduct during the display in order to ferret out 
any possible method they might have used to prompt 
the witness. The photographs, however, were handed to 
Mossburg in a stack—in a manner indicated to the court 
—without any disclosure that a suspect had been appre- 
hended or that a suspect’s likeness was included in the 


26 Appellant suggests no possible kind of suggestivity which he 
could not and did not explore thoroughly at the hearing and at trial. 


27 United States v. McNair, 140 U.S. App. D.C. 26, 488 F.2d 1182 
(1970) ; United States v. Robinson, 189 U.S. App. D.C. 286, 432 F.2d 
1848 (1970); United States v. Hamilton, supra. 
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display* The witness proceeded to view all of the photo- 
graphs but selected a photograph somewhere between the 
sixth and eighth in the stack. Clearly, no substantial 
likelihood of irreparable misidentification inhered in the 
procedure followed, which fully complied with established 
precedent and was subject to complete reconstruction in 
all its facets through cross-examination. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Tuomas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
VINCENT R. ALTO, 
James A. ADAMS, 
Assistant United States Attorneys. 


28]t was made abundantly clear at the trial that the police did 
not inform Mossburg that a suspect had been arrested or that his 
picture was included in the group. See footnote 7, supra. In any 
event, this Court has held that an otherwise unsuggestive identifica- 
tion should not be suppressed merely because the police indicated 
to the witness that a suspect had been apprehended. United States 
v. Thurman, 141 U.S. App. D.C. 126, 436 F.2d 280 (1970). The 
Thurman case dealt with a lineup, but there is no reason why 
it should not apply to photographic identifications as well. 
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INTRODUCTION 


——_—_— 


The Government's entire argument is based on a 
false premise. The Government aserts that appellant was arrested 


for an unrelated offense and was therefore not entitled to be 


represented by counsel at a photographic identification held 


on the afternoon of the offense for which appellant was con- 
victed. Appellant was clearly pursued and arrested on sus- 
picion of having committed those crimes for which he is now 
incarcerated and to permit this conviction to stand on the 
basis of the government's assertion of arrest on an unrelated 


offense would distort the true facts of this case and permit 
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the ends of justice to be thwarted, 


Appellant's conviction should be reversed because 


the photographic identification of appellant by the sole 


identifying witness was not supported by a later in-court 


identification, or even by a HEROES identification. 


The facts of this case Ame give rise to the presump- 
tion that the photographic identification was impermissibly 
suggestive. The facts, as set ot in appellant's brief herein 
and reiterated in the government's brief, emphasize the need, 
(in the absence of an paerigne reversal), for the Court to 
remand this case for the compilation of a complete record on 
which this Court can determine whether the photographic 
identification was impermissibly suggestive. 

Appellant, contrary to the conclusions reached by the 
government asserts that: | 

I Appellant was entitled to be penresented by 

counsel at the photographic identification since 
he was (a) in custody for the offenses of which 
he was later convicted as a result of the photo- 
graphic identification and (b) because there was 
no lineup or in-court identification of! appellant. 
The photographic identification was impermissibly 
suggestive, or at least raised such a So - 
since appellant was not represented by counsel 
and the government did not make the peopel 
photographs shown to the identifying witness 


available to defense counsel or the Court. 


APPELLANT WAS NOT IN CUSTODY 


FOR AN UNRELATED OFFENSE 


In its "Counterstatement of the Case" the government 
asserts that the appellant was in custody for an "unrelated" 
offense at the time the identifying er einetected appellant's 
photograph from a stack of photographs shown him by police. 
However, at no point in the record of this proceeding is there 
any indication as to why appellant was arrested other than for 
suspicion of the crimes for which he was ultimately convicted. 
Officer James G.’ Binsted testified (TR. 34) that at the time he 
showed a number of photographs to the identifying witness in 
this case that the appellant was in custody but not in connec~ 
tion with this offense. This testimony was given at a Hearing 
on appellant's Motion To Suppress Identification and not in 
front of the jury that convicted appellant. There was no 
indication at that time of the nature of the "onrelated" offense 
for which appellant found himself in custody on the afternoon 
his photograph was selected by the identifying witness. 

Officer Richard L. Jenks gave lengthy testimony at 
the trial of this cause of the details of appellant's arrest. 
(TR 106-117). At no time did he testify that appellant was 
arrested for anything other than the offenses for which he was 
subsequently convicted. The government in its "Counterstatement 
of the Case" notes that appellant was arrested for "driving 
without a permit." Nowhere in the record of this case in any 


testimony offered by any witness is there a reference to 
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appellant's being arrested for "driving without a permit." 
The government, supports its assertion that appellant was 
arrested for driving without a permit by a reference to 
pages 110-112 of the official transcript. A close reading of 
those pages reveals no reference to a charge of ariving without 
a permit. However, further reading of Officer Jenks testimony 
indicates that he had, earlier on the same morning "overheard 
a conversation about a vehicle." He described that vehicle as 
"a 1970 Mustang bright orange in color, that had Maryland tags... 
JB-1169, rental tags." He testified further that upon spotting 
the above-described vehicle he gave chase, eventually cornering 
the vehicle on a dead-end street and a short time thereafter 
arresting appellant (TR 106-112). 

The government contends that appellant would extend 
the rule of United States v- Wade, 338 U.S. 218 (2967) and 
Gilbert v. California, 338 U.S. 263 (1967) to require the 


presence of counsel "even though appellant was in custody only 


in connection with an unrelated offense and was not present at 


the identification." | 
This is an incorrect characterization of appellant s 
position. Appellant would apply Wade and Gilbert in cases 
involving photographic identification only in those cases, 
such as the instant one, where the accused is in castody for 
the offense under investigation and a lineup could be held 
i 


rather than a photographic identification. 1/ 
| 


Se i 
1/ Appellant also asserts, as set out below that Wade and 


Gilbert should apply in cases where the photographic identi- 


fication is not supported by a later lineup or in-court identi- 


fication. 
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Appellant disputes the government's claim, which is 
unsupported by the’ record herein, that appellant was in custody 
for an unrelated offense at the time of his photographic 
identification. Since appellant was under arrest for these 
offenses at the time of his photographic identification this 
situation is distinguishable from the pre-arrest photographic 
identification which, the government notes, was approved in 


United States v. Kirby, 138 U.S. App. D.C. 340, 427 F2d. 610 


(1970), where although he was not under arrest the investigation 


had focused on the defendant. 

It is obvious that the police officers were not 
showing photographs of the appellant to the identifying witness 
in connection with a charge of driving without a permit nor 
from the vivid testimony given by officer Jenks, is it 
reasonable to conclude that appellant was taken into custody 
on the basis of his driving without a permit. The investigation 
of the crimes for which appellant has been convicted had focused 
on appellant; he had been arrested in connection with those 
crimes; and Wade and Gilbert should therefore be applicable. 

The government cites United States v. Stevenson, 

p.C. Cir. No. 23, 922, decided December 2, 1970 in support of its 
conclusion that non-counseled photographic identification was 
proper subsequent to the defendant's arrest on an unrelated 
charge. That case is readily distinguishable from the instant 
one since in stevenson it was clear that the defendant had been 
arrested on an unrelated offense. That important fact is not 
established in this case and appellant does not ask this Court 


to extend Wade to such an extreme situation. In United States 


v. Hamilton, 137 U.S. App. D.C. 89, 420 F2d 1292 (1969) where 
a photographic identification was also upheld, the defendant was 
again identified while being held on an unrelated charge. 
Despite its holding in the Hamilton case the Court recognized 
the preferability of lineups to photographs whenever a lineup 
is possible: 

" ..We recognize a lineup is usually 

superior, in terms of accuracy of an 

ensuing identification, to an examina-— 

tion of pictures". Id. at 1295. 

Appellant would not and does not ask this Court to 
extend Wade to all cases involving photographic identification. 


Appellant recognizes as was pointed out in Simmons v.| United 


States, 390 U.S. 377, (1968) that in pre-arrest situations as 


well as in cases in which a suspect is held for an unrelated 


offense the Wade rule should not be extended. 
"Despite the hazards of initial identification 
by photograph, this procedure has been used widely 
and effectively in criminal law enforcement, 
from the standpoint both of apprehending offenders 


and of sparing innocent suspects the ignominy 
of arrest by allowing eyewitnesses to exonerate 


them through scrutiny of photographs:" Simmons, At 382. 
Even, if we assume, arguendo, that appellant was 
placed under arrest for driving without a permit this conviction 
should not be permitted to stand. To do so on the grounds — 
that appellant was under arrest for an unrelated offense would 
invite law enforcement officers all across the country to 
place persons under arrest for minor offenses while full-scale 
investigations were carried out in complete disregard of the 
rights guaranteed by the Sixth Amendment and by the holdings 


in Wade and Gilbert. 


THERE WAS NO IN-COURT 


IDENTIFICATION OF APPELLANT 


Despite the fact that he picked appellant's photo- 
graph from several presented to him by police on the afternoon 
of the crime, the identifying witness was unable to pick 
appellant out of a lineup held a few days later. No in-court 
identification was made by that same identifying witness who 
was the sole government witness able to positively link 
appellant with the crimes for which he was convicted. 

The government cites a number of cases from various 


circuits in support of the proposition that "counsel is not 


required at a post-arrest photographic identification.” Every 


case cited by the government, as well as a number of other cases 
standing for the same proposition, can be distinguished on 

their facts from the instant case. In none of the cases cited 

by the government aid an out-of-court photographic identification, 
standing alone in the absence of an in-court identification 

by the same witness or an in-court identification by one or 

more other witnesses, support a conviction. 

In United States _v. Bennett, 409 F2a 888 (2a Cir.) 
cert. denied, 396 U.S. 852 (1969), the defense contended that the 
in-court identification did not result from an independent 
origin but resulted from an improper out-of-court identification. 
The Court rejected that contention and upheld the in-court 
identification. In the present case, despite the improper 
out-of-court identification, the government's identifying 


witness was still unable to identify appellant in a lineup 


several days later and did not even attempt an in-court 
identification. 

In United States v. Collins, 416 F 2a 696 (4th Cir. 1969), 
cert, denied 396 U.S. 1025 (1970) the Court noted there had 
been a lineup identification at which defendant had been re- 
presented by "alert and astute counsel." No such aoe identi- 
fication was made herein. 

In United States v. Ballard, 423 F 2a 127 (Sth cir. 1970) 
two witnesses made in-court identification and both testified 
that they could have identified the defendants “without regard 
to the photographic display interviews of the two FBI agents." 

In the cases cited by the government from the Sixth 


and Ninth Circuits, United States v. Seiro 440 F 2d 827 (6th 


Cir. 1971) and Allen V. Rhay, 431 F2da 1160 (9th Cir. 1970) 


there was a positive courtroom identification. 

In Rech v. United States 410 F2d 1131 (loth Cir.) 
cert denied, 396 U.S. 970 (1969) there was an in-court identi- 
fication by six witnesses, two of whom had never been shown 
photographs. 

Other cases have similarly resulted in convictions 
being upheld where there is adequate in-court identification 
of the defendant. In United Beates v. Roth, 430 F2d 1137 
(2nd Cir. 1970) the witness who had selected the defendant's 
photograph at a photographic identification was unable to 
make a positive courtroom identification of the defendant. 
However several other witnesses did identify defendant in the 


courtroom and the conviction was upheld. In United States v. 


Edwards 433 F2d 537 (1970) a conviction was affirmed when five 
witnesses made courtroom identifications. 

The government admits in its brief that the law on 
“photographic identification”. is unsettled in the Third 
Circuit. In Commonwealth v. Whiting, 439 Pa. 205, 266 A2d 
738, cert. denied 400 U. S. 919 (1970), a case decided in the 
Third Circuit, the Court held that the necessity for counsel 
at a photographic identification was "implicit in Wade." The 
Court noted that Wade could not be undercut "simply by substituting 
pictures for people..." 


In another Third Circuit decision, United States 


v. Zeiler, 427 F2d 1305 (3rd Cir. 1970) Wade was again applied 


to a photographic jdentification. In Zeiler the court quoted 
from Gilbert v. California 388 U. S.- 263, (1967): 

"Only a per se exclusionary rule as to such 

testimony can be an effective sanction to 

assure that law enforcement authorities 

will respect the accused's constitutional 

right to the presence of his counse at 

the critical lineup". Id., At 273. 

The Zeiler court then concluded: "We have already 
pointed out that the need and reason for counsel at a photographic 
identification after arrest is even greater than in the case of 
a lineup." Id At 265. 

Thus, in none of the circuits whose decisions are cited 
by the government has a conviction been upheld on facts 
analagous to the present case and the Third Circuit has held 


on two separate occasions that Wade and Gilbert are applicable 


to photographic identifications. 
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This Court would do appellant, itself and the ends 


of justice a disservice by extending the proposition posited by 
the government (i.e., that Wade and Gilbert are never applicable 
to photographic identifications) on so scant and deficient a set 
of facts. 

Appellant urges this Court to hold that when a suspect 
is under arrest and a photographic identification is held to 
determine his part in that offense then Wade and Gilbert should 
apply. When on the other hand, the suspect is held on an un- 
related offense or the photographic identification is merely 
investigatory then Wade and Gilbert should not apply- 

Further when there has been a positive lineup or 
in-court identification to support a photographic identification 
then Wade and Gilbert should not apply; but when the photo- 
graphic jaentification stands alone and witnesses are unable, 
either at a lineup or in-court (as was the case herein), to 
connect the accused with the crime then Wade and Gilbert 
should apply and any conviction based on such an unsupported 


identification should be overturned. 
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It 


Again, none of the cases cited by the government in 
support of its contention that the photographic identification 


was proper are truly analagous to the instant case. 


In United States v. McNair, 140 U.S. App. D- C- 26, 


433 F2d 1132 (1970) there was both a lineup jdentification and 
an in-court identification. In United States v- Robinson, 

139 U.S. App. D- C. 28, 432 F2d 1348 (1970) there was also an 
in-court identification. The government acknowledges in its 
brief that United States v. Thurman, __ _ U.S. App. D. C.- f 
436 F2d 280 (1970) dealt with a lineup and not a photographic 
identification. 

The government thus cites no legal precedent for 
upholding a conviction based on facts analagous to this case- 
Unlike all the authority cited by the government, there is 
nothing in the facts of the instant case to overcome the strong 
hint of suggestability at appellant's photographic identifi- 
cation. There is no lineup identification nor any in-court 
identification to shore up the questionable photographic 
identification which therefore must stand or fall on its own. 
Nor was appellant even given the protection of being represented 
by counsel at the photographic identification. 

All measures necessary to insure fairness and 
accuracy in jdentification procedures must be observed. 
United States v- Perry, ____ U.S. App- D. C- ____ (Slip 
Opinion No. 22, 469, June l, 1971). All such measures were 
not employed in the instant case and the conviction should 


therefore be reversed. 


The government cites Simmons v. United States, 390 
U.S. 377 (1968) in support of its conclusion that the photogra- 
phic identification in the instant case was not impermissibly 
suggestive. However, Simmons is readily distinguishable from 
this case since in Simmons the conviction was "based on eye- 
witness identification at trial following a pretrial jdentifi- 
cation by photograph." 

The government asserts that the photographs introduced 
in court were exact duplications of those shown to the identi- 
fying witness at the photographic identification. The identify—- 
ing witness testified that the "duplicates" were not "exact" 
when he admitted that several of the original pictures were 
"faded" and "yellowed" (TR31). None of the photographs used 
at the hearing on appellant's Motion To Suppress were similarly 
"yellowed" and "faded". This alone discredits the government's 
assertion that the photographs used in court were "exact duplicates." 

The “hint of suggestability" posited in appellant's 
original brief, herein, and heatedly attacked by the government 
is contained in the testimony of the identifying witness to 
the effect that some of the photographs shown to him during the 
identification session were not of as high a quality as the one 
of the appellant (TR 36). The government is precluded from 
introducing "confrontation" and "Sdentification" testimony 


if the pretrial confrontation violates the accused's right to 


due process. Clemons V- United States, 133 U. S. App. D. C. 


27, 408 F2a 1230 (1968), cert- denied 394 U.S. 964 (1969). 
Appellant contends that his due process rights were violated 


by the use of inexact photographs at the two proceedings and the 
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insertion of a number of "yellowed" and "faded" photographs 
at the time of the original identification. The Court in 
Clemons noted that the question of whether appellant therein 
was entitled to a reversal turned upon whether, quoting from 
the Simmons case, "the identification procedure was so unduly 


prejudicial as fatally to taint [Clemons'] conviction." 


Clemons, supra At 133 U.S. App. D. C. 27, 47, 408 F2a 1230, 


1250. Again drawing on Simmons the Court added that this 
determination must be “evaluated in the light of the totality 
of the circumstances." Clemons, supra At 133 U.S. App. D. C. 
27, 47, 408 F2d 1230, 1250. The circumstances in this case, 
i.e., use of inexact "duplicates", the use of discolored photo- 
graphs and appellant's failure to be represented by counsel at 
the photographic hearing fatally taint appellant's conviction 


and require a reversal. 
CONCLUSION 


Appellee failed to rebut, either on the basis of the 
facts or from the cited authority, appellant's earlier showing 
that he was entitled to be represented by counsel at the 
photographic identification and that the photographic identi- 
fication was impermissibly suggestive or in the alternative 
that the record herein is so incomplete as to make such a 
determination by this Court impossible. Wherefore appellant 
respectfully requests that the judgment appealed from be 
reversed or that ‘this case be remanded for a new trial-with 


the direction that a hearing de novo be held on the propriety 
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of the pretrial identification of the appellant. 


Respectfully submitted, 


atw 


Arthur Stambler 

James A. Koerner 
Attorneys for Appellant 
(Appointed by this Court); 


September 14, 1971 
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